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PREFACE

The Hon’ble Members of Delhi Legislative Assembly have
been raising questions on subject matters related to Public
Order, Police and Land corresponding to entry No. 1, 2 and 18
of the State List in the Seventh Schedule of the Constitution
and replies to questions on these subject maters were being
furnished since inception of this Assembly i.e. 1993. However,
in a covert manner in order to curtail the powers of Delhi
Legislative Assembly and privileges of Delhi Legislative
Assembly, the replies to the questions on the subject matters
noted above are not being provided to this Assembly since
2018 in view of letter dated 19.03.2018. Letter dated
19.03.2018 issued by Shri Ravi Dhawan, Joint Secretary to
Lt. Governor to Principal Secretary (Law, Justice & Legislative
Affairs) is enclosed as Annexure-A. The contents of this letter
have been conveyed to Delhi Legislative Assembly by Shri
Anoop Kumar Mendiratta, Principal Secretary (Law, Justice &
Legislative Assembly vide letter dated 19.03.2018 and is
enclosed as Annexure-B. The relevant extract, common to
both letters, received as an advice from the Department Legal

Affairs, GOI is reproduced below:-

“As per Article 239AA(3)(a) of the constitution, the
Legislative Assembly shall have power to make laws with
respect to any of the matters enumerated in the State List, or in
the Concurrent List except matters with respect to Entries 1, 2
and 18 of the State List and Entries 64, 65 and 66 of that List
in so far as they related to the said Entries 1,2 and 18.

Further as per Article 239AA(4), the responsibility of
Council of Ministers of NCT of Delhi to aid and advice to Lt.
Governor is restricted to matter only on which the Legislative
Assembly has power to make rule. Thus on reserved subject i.e.
subject mentioned in Entry 1, 2 & 18, the State Government
has no power either to make law or take an executive action.

Rule 29 of Procedure and Conduct of Business of the
Legislative Assembly of National Capital Territory of Delhi
states that the subject matter of Questions must relate to a
matter of administration for which the Government is
responsible. Its purpose shall be to elicit information or to give
suggestion of action on a matter of public importance.
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In view of the provision contained in Article 239AA (3) and
(4) read with Rule 29 of the Procedure and Conduct of Business
of the Legislative Assembly of National Capital Territory of
Delhi, legally the Speaker of the Legislative Assembly cannot
admit any Question on any Reserved Subject.”

After the issue of this letter, the Head of Departments
(HODs) in Government of NCT of Delhi stopped sending the
answers to the questions on these so called ‘Reserved
Subjects’ from the year 2018 onwards and till date. As of
now, the replies of 34 questions (list of Questions enclosed as
Annexure-C) have not been furnished to the Sixth and
Seventh Legislative Assembly. This is an insult and grave
injustice not only to Delhi Legislative Assembly but also to the
residents of Delhi who voted and elected their 70 MLAs. Now
these MLAs cannot even ask questions in the House on the
issues being faced by the voters of their Assembly
Constituencies. This is blatant violation of democracy and
democratic principle.

It can be unequivocally stated that the Legislative
Assembly may not have the power to make laws on reserved,
subjects, but it has every right to discuss, ask questions and
seek replies on all matters affecting the life of the people of
Delhi. Not answering questions of the Legislative Assembly is
a clear breach of privilege and contempt of the House.

The observations of the Committee on the above matter
have been included in the Report. [ would like to place on
record my appreciation for the valuable assistance rendered
by the staff of Delhi Legislative Assembly Secretariat for
smooth functioning of the sittings of the Committee and
preparation of report. -

The Committee considered and adopted its Report in its
sitting held on 03.01.2022.

The Committee authorized Shri Saurabh Bharadwaj,
Hon'ble Member and in his absence Shri Ajay Dutt Hon’ble
Member for presenting the Report of Commzttee in the House.
o\\w
1lesh Pati Tripathi

Chairperson
Committee of Privileges

710 216 b
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INTRODUCTION

The Delhi Legislative Assembly is free to make its own Rules
of Procedures for conducting its business in Assembly as well
as by the Committees. Article 118 as well as Article 208 of the

Constitution of India clarifies the said position. Both the
Articles are reproduced hereunder for sake of ease:

"118. Rules of Procedure

(1) Each House of Parliament may make rules fjor
regulations, subject to the provisions of this
Constitution, its procedure and

(2) x-xX-X-X-X-X-X

(3) x-X-X-X-X-X-X

(4) x-%X-X-X-X-X-X

"208. Rules of procedure
(1) A House of the Legislature of a State may make rules

for regulating subject to the provisions of this
Constitution, its procedure and the conduct of its

business
(2) X-X-X-X-X-X-X
(3) X-X-X-X-X-X-X

In order to understand the crux of the matter uncer
consideration of the Committee, it is pertinent to invite
attention to the following Section of GNCTD Act, 1991 and
Rules of Procedure and Conduct of Business in the Legislative
Assembly of National Capital Territory of Delhi.

Section 18 (3) of the GNCTD Act 1991 deals with power,
privileges of the Members of the Delhi Legislative Assembly.
Section 18(3) is reproduced hereunder:

"18. Powers, privileges, etc. of members

1) Subject to the provisions of this Act and to the rules and
standing orders regulating the procedure of the
Legislative Assembly, there shall be freedom of speech
in the Legislative Assembly.

2) No member of the Legislative Assembly shall be liable to
any proceedings in any Court in respect of anything
said or any vote given by him in the Assembly or any
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3)

4)

"48.

ii.

iii.

Committee thereof and no person shall be so liable in
respect of the publication by or under the authority of
such Assembly of any report, paper, votes or
proceedings
In other respects, the powers privileges and immunities
of the Legislative Assembly and of the members and the
Committees thereof shall be such as are for the time
being enjoyed by the House of the People and its
members and Committees.
The provisions of sub-sections (1). (2) and (3) shall apply
in relation to persons who by virtue of this Act have the
right to speak in, and otherwise to take part in the
proceedings of the Legislative Assembly or any
Committee thereof as they apply in relation to members
of the Assembly. "

Rule 48.
Speaker to decide admissibility of Questions

The Speaker shall decide the admissibility of a question
and may disallow any question or a part thereof which,
in his opinion, contravenes these rules or is an abuse of
the right of asking questions. The Speaker shall inform
the Member concerned in brief the reasons for
disallowing the question. He may also amend a question
to bring it into conformity with the rules or may return a
question for improvement."

Rule 291
"291. Interpretation and removal of difficulties

If any doubt arises as to interpretation of any of the

provisions of these rules, the decision of the Speaker

shall be final.” |
Rule 292

"292. Residuary powers

All matters not specifically provided for in these rules
and all questions relating the detailed working of these
rules shall be regulated in such manner as the Speaker
may from time to time direct.”
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iv. Rule-293.

"293. Speaker's decision not to be questioned

No decision of the Speaker in respect of allowing
or disallowing of any resolution or question or in
respect of any other matter, shall be questionec."

It is obvious that what questions are to be raised in the
Legislative Assembly is in the exclusive domain of the
Hon'ble Speaker and it is for the Speaker to either allow or
disallow the same. The Speaker is the sole authority who
decides the admissibility of questions. The Lt. Governor
certainly has no power to direct the Speaker either to
entertain or to refrain him from allowing or admitting any
specific question.

Further, as per the Allocation of Business Rules 1993
issued under Section 44 of the Government of National
Capital Territory Act, 1991 even the reserved subjects of
Home (Police), Land & Building and Services have been
allocated to various Ministers of the Delhi Government and
hence they are bound to reply to the Assembly in these
matters. It is pertinent to record here that budget and
expenditure of the Departments which are in the Reserved
List comes from the budget and appropriations made by the
Assembly. This gives the Delhi Legislative Assembly every
right to seek information on the functioning of these
departments. It is the basic right of the Assembly and its
Members to seek information on the functioning of any
department which received money from the budget passed
by Delhi Legislative Assembly.

Rule 48 of the Rules of Procedure and Conduct of Business
of Delhi Assembly confers absolute power on the Speaker to
decide the admissibility of questions. Further the action of
the Speaker in either allowing or disallowing of any question
in the Assembly is immune from any challenge in view of
Rule 293 of the Rules of Procedure. Thus, rules of the House
bring about finality on the Speaker's absolute authority in

respect of admitting a question.
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Rule 29 of the Rules of Procedure provides that a question
which may be raised in the Assembly must relate to a
matter of administration for which the Government is
responsible. It further says that the purpose of the question
i1s to elicit information or to give suggestion of action on a
matter of public importance. It is evident that since the
Government is responsible for administration in Delhi, it
stands to logic and comprehensive reasoning that both
reserved subjects and the unreserved subject do become
theme of questions. A similar provision to Rule 29 of Delhi,
Legislative Assembly is also available in Rule 41 (2) (viii) of
Lok Sabha Rules which states that the question “shall not
relate to a matter which is not primarily the concern of the
Government of India. But even such questions are admitted
on the discretion of Hon’ble Speaker of Lok Sabha. It is
relevant to quote from Kaul and Shakdhar’s Practice and
Procedure of Parliament (Page 519 Seventh Edition) — “The
discretion to allow the question which is not the primary
coricern of the Government of India is exercised by the
Speaker on the merit of each case. In such matters, the
extent of public importance is the deciding factor”.
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PROCEEDINGS

The issue of non- receipt of reply to Starred Question No. 2
listed for 29.07.2021 asked by Smt. Bandana Kumari, Hon’ble
Member from Department of Home and Starred Question No.
32 listed for 30.07.2021 asked by Shri Somnath Bharti,
Hon’ble Member from Services Department were referred by
Hon’ble Speaker to the Committee of Privileges on 06.08.2021.
Starred Question No. 2 and correspondence received from
concerned department is enclosed as Annexure-D. Starred
Question No. 32 and correspondence received from concerned

department is enclosed as Annexure-E.

The Committee of Privileges examined the above matter in its
sittings held on 17.09.2021 and 23.09.2021.

During the sitting of the Committee held on 17.09.2021, Shiri
B.S. Bhalla, Additional Chief Secretary (Home) deposed on
oath that any information which can be furnished under RTI
Act by the Delhi Police or Home Department should also be
furnished to the Hon’ble Members. He further stated that as
regard to the reply in respect of Question No.2 dated
29.07.2021, raised in the Assembly on Police/Law & Order
matters, the same could not be furnished in view of the
compliance of the order issued by Law Department and Lt.
Governor office. These are the orders dated 19.03.2018 issued
by Shri Ravi Dhawan, Joint Secretary to Lt. Governor and
Shri Anoop Kumar Mendiratta, Principal Secretary (Law,
Justice & Legislative Affairs) to Delhi Legislative Assembly.

Shri S.B. Deepak Kumar, Secretary (Services) did not attend
the sitting of the Committee scheduled for 17.09.2021 and
neither any intimation regarding his absence from the sitting
was received in the Assembly Secretariat. Further, in the
sitting held on 23.09.2021, Shri S.B. Deepak Kumar,
Secretary (Services) tendered an apology before the Committee
for his absence on account of complications arising due to
second dose of covid vaccination to his wife.
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Shri S.B. Deepak Kumar, Secretary (Services) deposed on oath
that he concurred that if the information regarding vacant
posts in a department can be given under RTI Act, then the
same should be made available in form of a reply to a
question raised in Delhi Legislative Assembly. He also
informed the Committee that reply to S.Q No. 32 dated
30.07.2021 could not be furnished as ‘Services’ is a reserved
subject in terms of MHA Notification dated 21.05.2015-
(enclosed as Annexure-F) and Services Department is under
the control of Lt. Governor.
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OBSERVATION

1. Hon’ble Speaker gave a Ruling on 26.03.2018 thereby
directing that the officers are duty bound to provide replies to
all question which are admitted. He reiterated that all the
questions, replies to which have not been received from the
concerned Departments stand referred to the Comrnittee of
Privileges. Hon’ble Speaker also pointed out the statement of
Deputy Chief Minister that the information which cannot be
denied under RTI Act, which an ordinary citizen is entitled to
have, cannot be denied to this privileged House. The Ruling of
the Speaker was conveyed to Principal Secretary, Department
of Law, Justice & Legislative Affairs vide Iletter dated
26.03.2018 (enclosed as Annexure-G).

The letter dated 19.03.2018 issued by LG office has
encouraged the officers not to cooperate with the Delhi
Legislative Assembly and not to provide replies to the
questions raised in this august House.

2. Whenever a matter became inconvenient for the authorities to
furnish suitable replies to questions or clarification for non-
furnishing of replies of questions to Committees, they
approached the courts and obtained a stay order against the
Delhi Legislative Assembly. Astonishingly, no HODs/Officers
in any State of India is allowed to approach the courts against
the Legislature and that too at government expense. 05 (Five)
such matters are still sub-judice in the Courts:

(a) WP(C)2231/2018 and 2348/2018 titled as Sh. Shurbir
Singh Vs. GNCTD
(b) WP(C)2232/2018 titled as Sh. J.B. Singh Vs. GNCTD
(c) WP(C)6576/2018 titled as Ms. Manisha Saxena Vs.
GNCTD
(d) WP(C)6577/2018 titled as Sh. Sandeep Kumar Vs.

GNCTD
(e) WP(C)2043/2018 and WP(C)12197/2018 titled as Sh.

Anshu Prakash Vs. GNCTD

3. The Committee has observed that “Services” is presently
under the jurisdiction and control of Lt. Governor in terms
of MHA Notification dated 21st May, 2015 and not under the
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control of elected Government of NCT of Delhi. As a result a
number of vacancies have not been filled up since long.

. The Committee views with distress that a large number of
posts under different categories for e.g. teacher, doctors,
pharmacists etc. are presently lying vacant thereby
affecting the effective functioning of the elected Government
of NCT of Delhi and is also against public interest which is
working day and night to improve the quality of life of the
residents of Delhi.

. The Committee is also pained to point out that Lt. Governor
had accorded permission to the HODs of the Departments
of Government of NCT of Delhi at the cost of public
exchequer/money to obtain stay order from Courts for
refusing answers to the questions raised by the Hon’ble
Members in the Sixth Assembly or clarification sought by
Committees of the House for non-furnishing of replies to
the questions and the same has adversely influenced the’
functioning of the elected Government.

. The elected Government of NCT of Delhi sincerely intends
to regularize the services of its contractual employees for
e.g. Guest teachers etc. but is prevented from doing so
since control of Services Department is presently with Lt.
Governor.

. The Committee is also of the categorical view that “good
governance” is being badly affected on account of non-
answering of the questions related to Entry No. 1 (Public
Order), 2 (Police), 18 (Land) of the State list under Seventh
Schedule of the Constitution and ‘Services’ which are
presently under the control of Lt. Government.

. The Commiittee fails to understand and is at a complete loss
to ascertain the rationale and reason for not furnishing.
replies to the questions raised by Hon’ble Member on the
stibject related to Public Order, Police, Land and Services.
The Committee can only ponder as to what can be the
hidden agenda for not furnishing replies to such questions.
Whether it is to malign the elected Government of MCT of
Delhi or hamper and hinder the competent and effective
functioning of the elected Government, the Committee can
only speculate.
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RECOMMENDATIONS

1. The Committee strongly recommends that Government of
NCT of Delhi should take appropriate steps to ensure that
the replies to the Questions raised by the Hon’ble Mermnbers
in the Assembly are duly answered by the Department
concerned.

2. The Committee is of the categorical view that all instances
where the information sought by the Hon’ble Minister for
replying in the House is denied constitute a serious breach
of Privilege and contempt of House. The Committee
recommends that in such cases the concerned
Administrative Secretary/Head of Department shall be
personally held liable and responsible and proceeded
against as the House deems fit.

3. The Committee further recommends that Government of
NCT of Delhi should take necessary action in coordination
with the Central Government to introduce an amendment
in the Parliament in order to legislate or make laws on
subject matter related to Public Order, Police, Land of the
State list under Seventh Schedule of the Constitution.
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MOST URGENT

On the issue of questions being raised in Legislative Assembly of Delhi on
matters related to ‘Reserved Subjects’, the following advice of Department of Legal
ffairs, Government of India has been received through the Ministry of Home Affairs,
overnment of India;

As per Aticle 239AA(3)(a) of the constitution, the Legislative Assembly shall have
power to make laws with respect to any of the matters enumerated in the State 'List, orin the
Concurrent List except matters with respect to Entries 1, 2 and 18 of the State List and
Entries 64, 65 and 66 of that List in so far as they related to the said Entries 1, 2 and 18.

Further as per Article 239AA(4), the responsibility of Council of Ministers of NCT of
Delhi to aid and advice to Lt. Governor is restricted to matfer only on which the Legislative

] ASSEMby has power to make rule. Thus on reserved subject i.e. subject mentioned in Entry

1, 2 & 18, the State Government has no power either to make law or take an executive
action.

Rule 29 of Procedure and Conduct of Business of the Legislative Assembly of
National Capital Territory of Delhi states that the subject matter of Questions must relate to a
matter of administration for which the Government is responsible: Its purpose shall be fo
elicit information or to give suggestion of action on a matter of public importance.

In view of the provision contained in Article 239AA (3) and (4) read with Rule 29 of the
Procedure and Conduct of Business of the Legislative Assembly of National Capital Territory
of Delhi, legally the Speaker of the Legislative Assembly cannot admit any Question on any
Reserved Subject.”

The above legal position rmay kindly be brought to the notice of Secretary of
Legislative Assembly, Delhi for kind information of Hon’ble' Speaker, Legislative

Assembly, Delhi and departments concerned for necessary action.
éavﬁj’l;/;fan)

Jt. Secretary to Lt. Governor

Pr. Secretary (Law, Justice & Legislative Affairs), GNCTD
U0. No. xc 32 13-Rr 3F9) R-1490

Dste- 1903|3013
Copy for kind information and necessary action to:

1. Chief Secretary, Delhi.
2. Secretary to Minister (Law, Justice & Legislative Affairs), GNCTD

/

(Ravi Dhawan)
Jt. Secretary to Lt. Governor

'ﬁﬁﬁmTM%%
fAsl-9900% %
RAJ NIWAS
DELHI-110054




Most Urgent

GOVERNMENT OF NATIONAL CAPITAL TERRITORY OF DELHI
(DEPARTMENT OF LAW, JUSTICE & LEGISLATIVE AFFAIRS)
8th LEVEL, C-WING, DELHI SECRETARIAT, NEW DELHL

FNo. 18(11)/LA-2018 / 1326 — 79 Dated: 19.03.2018 #<

The Secretary,
\/ Delhi Legislative Assembly,

oty
-)/C

. Encl:  As above,

Govt. of NCT of Delhi
Old Secretariat, Delhi. .

Sub:  U.0. No. 2(3)/17-RN/379/A-1490 dated 19.03.2018 received fr

QD‘VEL‘I]OI.

Sir,
Please find enclosed herewith the copy of above mentioned UQ received from Joint Secretary to
Hon'ble Lt. Governor informing that on the issue of questions being raised in Legislative Assembly of Delhi
on matters related to ‘Reserved Subjects’, the following advice of ‘Department of Legal Affairs,
Government of India has been received through the Ministry of Home Affairs, Government of India.

“As per Article 239AA (3)(a) of the constitution, the Legislative Assembly shall have power to
make laws with re.épect to any of the matters enumerated in the State List, or in the Concurrent List

except malters with respect to Entries 1, 2 and 18 of the State List and Entries 64, 65 and 66 of that
List in so far as they related to the said Entries 1,2 and 18.

Further as per Article 239AA(4), the responsibility of Council of Ministers of NCT of. Delhi to
aid and advice to-Lt. Governor is restricted to matter only on which the Legislative Assembly has
power to make rule. Thus on reserved subject i.e. subject mentioned in Entry 1, 2 and 18, the State

Government has no power either to make law or take an executive action,

Rule 29 of Procedure and Conduct of Business of the Legislative Assembly of National
Capital Territory of Delhi states that the subject matter of Questions must relate to a matter of
administration for which the Government is responsible. Its purpose shall be to elicit information or
to give suggestion of action on a matter of, ‘public importance.

e In view of the provision contained in Article 2394A(3) and (4) read with Rule 29 of the
Procedure and Conduct of Business of Legislative Assembly of National Capital Territory of Deli,

legally the Speaker of the Legislative Assembly cannot admit any Question on any Reserved
Subject.” : ‘

The above legal position may kindly be brought to the notice of Hon’ble Speaker, Legislanve
Assembly, Delhi for kind information as requested in the aforesaid U.O.

A copy of the same is also being endorsed to all the Hon'ble Ministers and Departments for
information and further necessary action.

= . W_.w-—
(Anoop Kumar Mendiratta)

@ . . Pr. Secretary (Law, Justice & LA)
ﬁ}. overnment of National Capital Territory of Delhi

FNo. 18(11)/LA-2018 : ﬁg%%% Dared: 19.03:2018

Copy forwarded to the following for information and ﬁ&y&gecessary action.-

.

1. Joint Secretary to Flon'ble Lt. Governor for information,
2. Pr. Secretary to Hon'ble Chief Minister, Delhi. . g o -
3. Secreraries to ail the Honble Ministers of Government of NCT of Delhi.
4. Staff Officer to Chief Secretary for information. ‘
3. All the Pr. Secretaries/Secretaries/Heads of Departments of GNCTD.
6. Website of Law, Justice & LA, Department. 1 /
(Anoop Kumar Mendiratta)
Pr. Secretary (Law, Justice & LA)
—, "Government of National Capital Territory of Dellu
: \ { : ;

R

om Joint Secretary to Hon'ble L.

B e e wor P
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DETAILS OF QUESTIONS OF WHICH REPLIES WERE NOT RECEIVED AFTER

BEING A RESERVE SUBJECT SINCE MARCH,2018.

S.No. | Questions | Listed for | Name of Hon’ble Member Department |

’ No. |

1. |S-4 119.03.2018 | Sh. Pankaj Pushkar Vigilance |
| 2. S-16 119.03.2018 | Sh. Somnath Bharti Vigilance

3. |US-180 120.03.2018 | Sh. Shridutt Sharma | Land & Building |

4. | US-181 120.03.2018 | Sh. Jagdish Pradhan Land & Building |

|5 [US-182 20.03.2018 | Sh. Jagdish Pradhan Land & Building |

é ' S-79 22.03.2018 | Sh. Pawan Kumar Sharma | Services

| 7. US-217 1 22.03.2018 | Sh. Pankaj Pushkar Services |
8. | US-218 22.03.2018 | Sh. Pawan Kumar Sharma | Services _

19, ' S-96 23.03.2018 | Sh. Pawan Kumar Sharma | Vigilance !

110. |[US-277 23.03.2018 | Sh. Pawan Kumar Sharma | Vigilance |

111. | US-278 23.03.2018 | Sh. Raju Dhingan Vigilance |

|12, |S-132 127.03.2018 | Sh. Vishesh Ravi Home |

113.  [S-16 06.06.2018 | Sh. Saurabh Bhardwaj 'Revenue |

114.  |S-44 08.06.2018 | Sh. Surender Singh Services |

|15, [S-54 1 08.06.2018 | Col. Devinder Sehrawat Land & Building

'16. | US-120 |08.06.2018 | Sh. Vijender Gupta Services |
17. | US-255 109.08.2018 | Sh. Pankaj Pushkar Vigilance |

118. | US-256 09.08.2018 | Sh. Sukhbir Singh Dalal Services |

1 19. | US-257 09.08.2018 | Sh. Jagdish Pradhan Services

il 20. US-258 09.08.2018 | Col. Devinder Sehrawat Services

21, | US-36 25.02.2019 | Ms. Alka Lamba Vigilance |

22. | US-62 25.02.2019 | Sh. Pankaj Pushkar Revenue |

123. | US-63 125.02.2019 | Sh. Rajesh Rishi Revenue |

124, | US-64 125.02.2019 |'Sh. Sanjeev Jha | Revenue

125, | US-65 125.02.2019 | Sh. Sanjeev Jha ' Revenue

126, | US-66 125.02.2019 | Sh. Ram Chander Revenue =
27. | US-226 | 26.08.2019 | Sh. Sukhbir Singh Dalal Services

128. | US-227 1 26.08.2019 | Sh. Pankaj Pushkar | Services

129.  |US-74 102.12.2019 | Sh. Jarnail Singh | Home |
130, | US-75 102.12.2019 | Sh. Vishesh Ravi | Vigilance

131. | US-76 02.12.2019 | Sh. Rajesh Gupta __| Vigilance

1 132. [US-79 02.122019 | Sh. Girish Soni | Land & Building

| 33. S-2 29.07.2021 | Smt. Bandana l\um ari ' Homie

134. [S-32  30.07.2021 | Sh. Somnath Bhart Services

| S S
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Legislative Assembly Secretariat
National Capital Territory of Delhi
Old Secretariat, Delhi 110 054
(Questions & Reference Committee)
F.N0.12(6)/2020-25/Q.B./ LAS/Q&Ref.-Priv./2020-25/F5° -5 Dated: 06.08.2021

To

The Dy. Secretary (Legislation),
Delhi Legislative Assembly Secretariat,
Old Secretariat, Delhi-110034.

Sub: Reg. Starred Question No.2 listed for 29.07.2021 asked by Hon’ble
Member Smt. Bandanda Kumari from Department of Home and

Starred Question No.32 listed for 30.07.2021 asked by Sh. Somnath
Bharti from Services Department.

Sir,

Please find enclosed herewith a copy of Starred Question No.2
listed for 29.07.2021 asked by Hon’ble Member Smt. Bandanda
Kumari from Department of Home and Starred Question No.32 listed
for 30.07.2021 asked by Hon’ble Member Sh. Somnath Bharti from
Services Department along with the copy of letters dated 28.07.2021
as received from Department of Home, copy of letter
No.F.8(26)/Misc./VS/2016-S.I11.1086 date 26.07.2021 as received

from Services Department and U.O. letter No.dy. cm/2021/197 dated
29.07.2021 as received from OSD to Dy. CM.

As per the directions of the Hon’ble Speaker the above matter
has been referred to the Committee on Privileges.

Yours faithfully

Encl.: As above. L | (Neeraj A ggarwal)
0 (ﬁeputy Secretary (Questions & Committee)

F.No.12(6)/2020-25/Q.B./ LAS/Q&Ref.-Priv./2020-25/ Dated: 06.08.2021

. Copy for information to:

1. The Secretary to Hon'ble Speaker, Delhi Legislative Assembly.

Smt. Bandana Kumari, Hon’ble Member, Delhi Legislative Assembly.
Sh. Somna‘[h Bharti. Hon’ble Member. Delhi Legislative Assembly.
PS to Secretar\ Delhi Legislative Assembly.
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Sub: Regarding Vidhan Sabha Starred Question No. 02, 3

Vidhan Sabha Starred Question No. 02 sent to Home Depariment of GNCT
of Delhi is returned herewith in view of letter dated 19/03/2018 of Depariment of

Law, Justice & Legislative Affairs (copy enclosed).

Yours :"a'ifh:‘uliy:

T

ry (Home-[A)}



Mos: Urgent

Datedd VO3NS

ik Lechihe DNy DES

from lennt Secremary s Hon'ble 1

Dlease find enclosed herewith the copy of above méndoned UO recerved from Jotar Seczetasy to
Hoo'hle Li. Governor informming thar on the issue of quesdons being raised i Legislative Assembly of Delhy
ou mamers related to ‘Reserved Subjects’, the following advice of Department of Legal Affum.
Govemnment of Lndia has been cecawed theough the Ministey of Home A ffawes, -Government of Indi

“ds per Ardcle 23944 (3)(2) of the cousdtudon, the Légisiative Assembly shall ffave power 10
malke laws with respect o any of die marters enumeraced in the Stare Lrst, or in the Concurrent List
excepr matters with tespeet. to. Eneres 1, 2 and 18 of the State-Liscand Entcies 64, 65 and 66 of thar
‘Listin s0 far as they relared-ro the said Earries 1,2 and 18. ’

Further as per Ardcle 2394A(4), dhe responsibiliyof Council.of Ministers of NCT of Delhi to
aid and advice to Le. Governor ié restuicred o matter only ou which: the Legisiative Assembly has
power to make rule. Thus en reserved subject Le. subject meationed ix1 Epeyl, 2 apd 18, the State
Goverrunent has no powereither to make law or ke 1a executve actiorr.

Rule 29 of Procedure and Conduct of Businegs of the Legislative Assembly of Nagonal
Capitai Terriruev of Dellii seates that che subject mutter of Questons must relate (o 4 murer of
administacon for which the Government is responsible. Iis purpose sfrull be ro elicit informagon or

_ . to give suggesaon of acéion on a muerer of public imporraace.

In wiew of die provision contained in Arucle Z39AA(3) and (¥) read wich Rule 29 of che
Procedure 2ud -Conduct of Business of Legisiative Assembly of Natioraal C'.'.'pjm] Territwon: of Del,
legully che Speaker of che Legishidve Assembly cannot admit any Quesdon on anmy Reserved
Subject.” 2 ’ :

The above légal posiion muey Kindly be brought e the nooce of Hon'ble Speakes, Legshove’
n for mind informason 4 requested in the aforesaid U.O.

A

A vapy of the same is alse being endorsed o all the Hon'bic Ministers and Deparunents for
mformaen and lerther necsssary acuon.
{Anoop Kumar Menduzaz;

Pr. Secrerary (Law, Jusdce & LA}
Government of N auaaal Capital Teentory of Delh

Enci v above

NG

nteds 1M 032008

Copy farwneded ro the following fur nformanon and further necessary acuon.-

*Joine Seczemry o Hon'ble L. Govener for information. ¥ E
. Secrerary o Hon'ble Chief Minister, Delhi -

s o all the Hon'bie Ministers of Govertunens of NCU af 1Delht
fieer ta Chuers Scerem

oy
tigate >

S A

~ for mformanon.
INecrotares F Heads of Department:

LA Bdepuritnent v ol




30.07.2021

. H e -
'WWWWWwHﬁc@m.mN%:

®)  feeeh & R § A Ter S Ry Rt @1 R

Q) ﬁﬁﬁﬁmaﬁmﬁﬁvmﬂ?m

M RN B oAt B TR avY B RTS8 U HEH. afF S19vas
S BT HH I AR fHIT S H

) Wéwﬁﬁﬁmﬁmﬁawmwzﬁe@mmqémmﬁﬁ
HAT @

) A STEOE ORTed ¥ Sa AHel @1 Rerfy, eﬁ-\r ‘

) AR & A= Rl & orgey e sHeniRal = Frafa svaRar & w9 3
aRafiia fy o & fog serw o @ Fe?




OFFICE OF THE DEPUTY CHIEF MINISTER 3\('
GOVT. OF NCT OF DELHI '
ROOM NO. A-608, A WING
DELHI SECRETARIAT: L.P. ESTATE _ _
‘ NEW DELHI ,

: - A Strarred Questlon No.32 raised by Shri Somnath Bharti, Hon’ble X
MLA for reply on 30.07.2021 by Hon’ble Dy. Chief Minister/Minister
[In-charge (Services Department) has been received in this office. The said

iStarred Question is as under:-

|

“Will the Hon’ble Deputy Chief Minister be please to state:

a) Details of the vacancies in different post in the Departments of
Delhi;

b) Steps being taken to fill up these vacancies;

c) Steps being taken to evaluate the requirements of departments to
reduce or augment the necessary manpower;

d) Whether the subject matter of Services is under the Hon’ble
Lieutenant Governor or the concerned Minister;

e) Status of the case in the Hon’ble Supreme Court in this regard; and

. ) Steps being taken to convert contract employees to regular

employees in various departments of the Government?

A briefing notice dated 23/7/2021 was issued wherein Secretary
(SCIVILES) was requested to attend briefing regarding Starred Question
INo 32 for reply on 30.07.2021raised by Shri Somnath Bharti, Hon’ble
IMLA. ‘

In response to the briefing notice, the Services Department vide
letter No.F.8(26)/MISC/VS/2016-S. III/1086 dated 26.07.2021 replied as
‘under (copy enclosed):-

“In this regard, I am directed to inform that ‘Services’ is a reserved subject
iin terms of MHA’s notification dated 21.05.2015. Moreover, Pr.
'Secretary (Law, Justice & LA) vide their office letter No.F.18(11)/LA/
12018/1720-1769 dated 19.03.2018 has conveyed the legal advice “that in
i view of Article 239AA(3)(4) of Constitution of India read with Rule 29 of
sthe Procedure and Conduct of Business Rules of Legislative Assembly of
| National Capital Territory of Delhi, legally the Speaker of Legislative
- Assembly cannot admit any question on any reserved subject”. Copy of
i letter is enclosed.”
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In view of the foregoing position, this department cannot provide

‘reply to the above mentioned assembiy question.”

: ~Submitted for kmd perusal of I-{on’Ab'le-'Spéake'r, Delhi_"Législative
Assembly. LT : R o
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SERVICES DEPARTMENT
GOVERNMENT OF NCT OF DELHI
7™ LEVEL, B-WING, DELHI SECRETARIAT, NEW DELHI-110002

No.F.8(26)/MISC/VS/2016-5.111/1086 o Dated:26.07.2021

To

. | Uiary No. Oy, Cl/
The Secretary to Hon’ble Dy. Cl, Sesc l%q__| ‘“31_, ?;
0/ o the Dy. Chief Minister, Dated: Eﬂpj M
Govt. of NCT of Delhi, SN

Delhi Secretariat, New Delhi.

Sub: Briefing notice dated 23.7.2021, Reply to the Assembly Questions of Legislative
Assembly of National Capital Territory of Delhi by Services Department.

Sir, "
This is with reference to the Briefing Notice dated 23.7.2021 vide which it has been

requested attend briefing for Vidhan Sabha Starred Question No. 32 for reply on 30.7.2021
alongwith draft reply and relevant supplementary material.

In this regard, I'am directed to inform that ‘Services’ is a reserved subject in terms of
MHA’s notification dated 21.05.2015. Moreover, Pr. Secretary (Law & Justice & LA) vide
 their office letter No. F.18(11)/LA/2018/1720-1769 dated 19.3.2018 has conveyed the legal
advice “that in view of Article 239 AA(3)(4) of Constitution of India read with Rule 29 of the
Procedure and Conduct of Business Rules df Legislative Assembly of National Capital
Territory of Delhi, legally the Speaker of Legislative Assembly cannot admit any question on
any reserved subject”. Copy of the letter is enclosed.

In view of the foregoing position, this department cannot provide rebiy to the above
mentioned assembly question.

The above position may be brought to the notice of the Hon’ble Dy. Chief Minister, Govt. .
of National Capital Territory of Delhi.

Encl.: As above

Yours faithfully,

: : 4‘;{” }#’é/
@\ \\%);;\j Y\PM ' _ | (Amitab/h Joshi)

Deputy Secretary (Services) |

fial
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GOVERNMENT OF NATIONAL CAPITAL TERRITORY OF DELHI
(DE?M OF LAW, JUSTICE & LEGISLATIVE AFFAIRS)

8th L EVEL, C-WING; DELHT SECRETARIAT, NEW DEEHL

1 . -'D;md: 19332018
“The Secretary, “ :
_Delhi Legialative Assembly,

Govt. of NCT of Dethi .

Old Secretadiat, Delhi,

“Please find enclosed herewith the copy of abioe mentioned UD ;'cceiu-e_:d from: Joint Secretary 10
Hon'ble Lt Govemor informing that on'the issue of questions baing saised in Lepislecve Assembly of Delhi

on .matters related to 'Reserved Subjects!, the followdng advice of Department of Legil Affaiss,
‘Govemment of Indishas beea zecaived through the Minisrey of Home Affairs, Government of In:'ﬁa. :

' tedg per Article 29944 (3)(x) of the coastitution, the Legfslatve Assembly shall have powen to

" make fawg with respect to any of the magess-ca wmeratad in the Siaté List, ar /n the Gancurrent List

except matters with respect Entries 1, 2 end 18 of the State Lisc aad Entries 64, 55 and 66 of that
Listin so far 88 they refated to the-said Barrles ;2 and 15, ‘ .

¢ Furtheras per Articie 2394A04) the responsibilicy of Gouriodl of dinissecs of NCT of Delhi to
sid and"gdvice to Lt. Governor is ragteicted to- matter anly on which the Legislatve Assembly has

power.to make rule, Thits an reserved gubject Le. subject meationed in Batry 1, 2 zad 16, the Staee -

 ‘Government has no pawec sither to make law or take an exacutive acHom.

Rule 29 of Procedure pad Ceaduct of 3us{ﬂ'¢ss- of tbc&gmhm Assembly of Natiogal

Capital Tessitory of Delh! states that the subject mattes of Questions must celate to & matter of

administration for which the Governmient s respoastble. Its puspase shallbe o wiic/t information ar
to givesuggestion of action o4l & maties of public importanee, . i : *

, I view of the provision contained in Article Z39AA(3) snd (4) sesd with Rule 29 of tie
' Procedure and Gonduce of Business of ’

Legisiative Assembly of Nationa] Capital Territary ol Deliy
legally the 3peaker of ‘the Legislative Assembly candot admit zny Quection oa kgy Reserved

. Subfact :

The above legal position may-lindly be E':cught 1o the nodee of Hoa'ble Speaker, Legislarive

- - Assembly, Dalhi for kind information 25 requested in the aforesaid 1.0, :

A copy of the . same is‘a.lso_b,e:ing cnda.m:dto all the Hon'ble Ministecs and Departments for

‘infomaﬁcnmdfnrthctmccsu'zyuﬁang . 3 o 0%
{Anoop Komas Mendirtz)
Pr. Secrerary (Law, ustice & L)
Goverpatear of Nationa! Capial Temmtory.of Relhi
Buck  Assbore . | | '
FiNo.. 18(L1)/LA2018 || 2.0 [%&q  Dated: 19532018

Copy forwarded to the foliowing for information and further necessary actin.-

1, ]oint Secretary to Hon'ble Lt Governor for informadon.
2., Pr. Secretary to Hoa'ble Chief Minister, Delhi, - .
1657 Secrataries to ll the Hon'ble Ministers of Government ofNCT of Delhi.
4, Stff Officertn Chicf Sectetary for information. '
ATl thie Pe. Seczewcies/Seczetacies/Heads of Departments of GNCTD.
6. Website of Law, Justice & LA. Depattment. .

i
2 )

{An;a-:pi zr Meadiratm)
Pr. Secremry (Lﬂ.w._'i.umcefaﬁl,:’:.)
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A ST AT AT SIOMAA T4, AT A7 A At F B wwe 2 R womaT
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7ot fig, Hae |t
MINISTRY OF HOME AFFAIRS
NOTIFICATION
New Delhi, the 21st May, 2015

8.0. 1368(E).—Whereas article 239 of the Constitution provides that every Union Territory shall be
administered by the President acting, to such extent as he thinks fit, through an administrator to be appointed
by him with such designation as he may specify;

And whereas article 239AA inserted by ‘the Constitution (Sixty-ninth Amendment) Act, 1991
provides that the Union Territory of Delhi shall be called the National Capital Territory of Delhi and the
administrator thereof appointed under article 239 shall be designated as the Lieutenant Governor;

And whereas sub-clause (a) of clause (3) of article 239AA states that the Legislative Assembly shall
have power to make laws for the whole or any part of the National Capital Territory with respect to any of the
matters enumerated in the State List or in the Concurrent List in so far as any such matter is applicable to
Union Territories except matters with respect to Entries 1, 2 and 18 of the State List and Entries 64, 65 and 66
of that List in so far as they relate to the said Entries 1, 2 and 18: and whereas Entry 1 relates to ‘Public
Order’, Entry 2 relates to ‘Police’ and Entry 18 relates to ‘Land’.

And whereas sub-clause (a) of clause (3) of article 239AA also qualifies the matters enumerated in
the State List or in the Concurrent List in so far as any such matter is applicable to Union Territories. Under
this provision, a reference may be made to Entry 41 of the State List which deals with the State Public
Services, State Public Service Commission which do not exist in the National Capital Territory of Delhi.

Further, the Union Territories Cadre consisting of Indian Administrative Service and Indian Police
Service personnel is common to Union Territories of Delhi, Chandigarh, Andaman and Nicobar Islands,
Lakshadweep, Daman and Diu, Dadra and Nagar Haveli, Puducherry and States of Arunachal Pradesh, Goa
and Mizoram which is administered by the Central Government through the Ministry of Home Affairs; and
similarly DANICS and DANIPS are common services catering to the requirement of the Union Territories of
Daman & Diu, Dadra Nagar Haveli, Andaman and Nicobar Islands, Lakshadweep including the National
Capital Territory of Delhi which is also administered by the Central Government through the Ministry of
Home Affairs. As such, it is clear that the National Capital Territory of Delhi does not have its own State
Public Services, Thus, *Services’ will fall within this category.
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And whereas it is well established that where there is no legislative power, there is no executive
power since executive power is co-extensive with legislative power.

And whereas matters relating to Entries 1, 2 & 18 of the State List being *Public Order’, ‘Police’ and
‘Land’ respectively and Entries 64, 65 & 66 of that list in so far as they relate to Entries 1, 2 & 18 as also
“Services” fall outside the purview of Legislative Assembly of the National Capital Territory of Delhi and
consequently the Government of NCT of Delhi will have no executive power in relation to the above and
further that power in relation to the aforesaid subjects vests exclusively in the President or his delegate i.e. the
Lieutenant Governor of Delhi.

Now, therefore, in accordance with the provisions contained in article 239 and sub-clause (a) of
clause (3) of 239AA, the President hereby directs that -

(i) subject to his control and further orders, the Lieutenant Governor of the National Capital
Territory of Delhi, shall in respect of matters connected with ‘Public Order’, ‘Police’. ‘Land’
and ‘Services’ as stated hereinabove, exercise the powers and discharge the functions of the
Central Government, to the extent delegated to him from time to time by the President.

Provided that the Lieutenant Governor of the National Capital Territory of Delhi may, in his
discretion, obtain the views of the Chief Minister of the National Capital Territory of Delhi in
regard to the matter of ‘Services’ wherever he deems it appropriate,

2. In the Notification number F. 1/21/92-Home (P) Estt. 1750 dated 8th November. 1993, as
amended vide notification dated 23rd July, 2014 bearing No. 14036/4/2014-Delhi-I (Pt. File), for paragraph 2
the following paragraph shall be substituted, namely:—

“2. This notification shall only apply to officials and employees of the National Capital
Territory of Delhi subject to the provisions contained in the article 239AA of the
Constitution.”

after paragraph 2 the following paragraph shall be inserted, namely:—

“3. The Anti-Corruption Branch Police Station shall not take any cognizance of offences
against Officers, employees and functionaries of the Central Government”.

3. This Notification supersedes earlier Notification number S.0. 853(E) [F. No. U-11030/2/98-
UTL] dated 24th September, 1998 except as respects things done or omitted to be done before such
supersession.

[F. No. 14036/04/2014-Delhi-I (Part File)]
RAKESH SINGH, Jt. Secy.

Printed by the Manager. Government of India Press. Ring Road, Mayapuri, New Delhi-110064
and Published by the Controller of Publications, Delhi-110054,
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‘ i Legislative Assembly
National Capital Territory of Delhi '
Oold Secretariat, Delhi 1 10 054 s i v
' o - . Date: 76.03.2018 .
|
|
|

No.25(38)/Ques/20 1'8/LAS-V1/LGE-/ 531

To , : ,
| /The Principal Secretary, ‘ i
Department of Law, Justice and Legislative Affairs,
-Government of NCT of Delhi, ' =
New Delhi - 110002 ,
Subject: Admiésibility’ of Questioﬂs in the Legislative Assembly of the NCT of Delhi
March 2018 fOrWardin'g the letter of Joint

e to 'ydur letter dated 19ﬂl
nnection 1 am

Sir, :
This is with referenc

e Lieutenant Governor on
the text of the Rulin

{he above subject. In this co
delivered in the

Sécretary to the Hon’bl
g of the Hon’ble Speaker

herewith

126.03.2018 on this subject. '
{0 bring the contents of the Ruling

- directed to “forward

Assembly today ie. _
Iam directed to request you for the knowledge- and
all concerned.

| compliance of
Sours faithfully,

& .f‘_’J )
(C. Velmurt an)
Secrgtary

Encl: As above : . x
Date: 26.03 2018

No.25(38)/Ques!201SILAS—VULeg.
Copy for nformation and necessary action to:
1. Principal Qecretary 10 the Hon’ble Lieutenant Governor, Delhi
7. Staff Officer to the Chief Secretary, Government of NCT of Delhi, Delhi.
(C. Velm gan)
..a:‘\q'\\,/ ~ Se retary
W
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Directions and Ruling of Hon’ble Speaker on admissibility of questions related to so called
‘reserved subjects’: 3

Hon’ble Members, the Principal Secretary (Law) has forwarded a copy of letter dated
19.03.2018 of Joint Secretary to the Lieutenant Governor regarding admissibility of questions on so
called ‘reserved’ subjects. The letter has communicated an advice received from the Department of
Legal Affairs, Government of India thrdugh the Ministry of Home Affairs. It states, inter alia, that “in

view of the provision contained in Article 239AA (3) and (4) read with Rule 29 of the Procedure and 7

Conduct'of Business of the Legislative Assembly of National Capital Territory of Delhi, legally the
Speaker of the Legislative Assembly cannot admit any Question on any Reserved Subject.”

As informed by the Hon’ble Deputy Chief Minister on 19.03.2018, the Vigilance Department
Officers refused to provide proper reply to Starred Questions 04 and 16 on these same grounds. |

have already referred the issue to the Committee of Privileges and also directed the Chief Secretary

to ensure that the replies are submitted |mmed|ate!y

The Secretariat has received copies of letters from some Departments such as Services,
Vtgllance Land & Building refusing to attend briefing meetings with the concerned Ministers.

| fail to understand the reason for these childish attempts to challenge the privileges of this
Assembly. As pointed out by the Dy CM yesterday, this information cannot be denied even under the
RTI Act. Thus. information which an ordinary citizen is entitled to have, is being denied to this

privileged House. Questions related to the reserved subjects have been asked and answered in this .

House since its inception. Trying to evade questions on vigilance matters under the garb of ‘services’
smacks of intent to protect the corrupt.

Rule 29 states that “A question must relate to a matter: of administration
for which the Government is responsible. Its purpose shall be to elicit
information or to give suggestion of action on a matter of public importance.”

First of all it should be noted that as per Rule 291 the Speaker’s decision s final regarding
interpretation of the Rules of Procedure. Moreover, Rule 293 clearly states that “No decision of
* the Speaker in respect of allowing or disallowing of any resolution or question or
in respect of any other matter, shall be questioned.”

There is.a provision similar to Rule 29 in the Lok Sabha Rules. Rule 41 (2)
(viii) of the Lok Sabha Rules, the Question “shall not relate to a matter which is
not prrmar.r!y the concern of the Government of India.” But such questions are
admitted on the discretion of the Hon’ble Speaker. | would like to quote from
Kaul and Shakdhar’s Practice and Procedure of Parliament — “The discretion to
allow a question which is not the primary concern of the Government of India is
exercised by Speaker on the merits of each case. In such matters, the extent of
public importance is the deciding factor.”

The officers should realise that legislation on reserved subjects and
seeking replies on matters of public interest which directly affect the people of
Delhi are two different issues. Hence | direct that the officers are duty bound to
provide replies to all questions which are admitted. Any attempt from anyone,
whatsoever post he may hold, to deny information to the Assembly and its
Committees shall be viewed seriously. | reiterate that all the questions, replies

to' which have not been received from the concerned departments stand
referred to the Committee of Privileges.




